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they warrant them to be completely free of errors when delivered/published. Presentation participants/readers should 

verify statements before relying on them. 



 

 

 

1.  AG SECURITY AGREEMENTS 

When providing farm operating credit, it is a good idea to require the farmer to provide “security” 

for the debt. A Security Agreement will allow you to take some of the farmer’s property if the 

farmer does not pay the indebtedness. Security Agreements are governed by Article 9 of the 

Uniform Commercial Code, Secured Transactions, adopted in North Dakota as Ch. 41-09, 

N.D.C.C. 

DESCRIPTION OF COMMON AG COLLATERAL 

Inventory 

Inventory is goods, other than farm products, that are leased by a person as lessor or held by a 

person for sale or lease or to be furnished under a service contract, raw materials and work in 

process, and goods consumed in a business.  

Note below that for something to be a “farm product,” the debtor must be engaged in a farming 

operation with respect to the goods. Thus, if livestock is held by someone not engaged in farming, 

it may be considered inventory. Livestock may also be considered inventory in other scenarios, 

depending on how they are used (i.e., held for sale or lease).1 You can avoid the whole issue simply 

by including both categories of collateral in your Security Agreement! 

Farm Products 

The UCC recognizes “Farm Products” as a category of collateral, described as follows: 

Goods that are not standing timber, are subject to an agricultural lien, or are crops 

(including trees, vines, bushes, aquatic goods), livestock (born or unborn; includes 

aquatic goods), supplies used or produced in a farming operation, or products of 

crops or livestock in their unmanufactured states. N.D.C.C. § 41-09-02(1)(jj). For 

the crops, livestock, supplies or products to be “farm products,” the debtor must be 

engaged in a farming operation with respect to the goods. A farming operation 

means raising, cultivating, propagating, fattening, grazing, or any other farming, 

livestock, or aquacultural operation. 

N.D.C.C. § 41-09-02(1)(kk).  

 
1 See In re Brower, 104 B.R. 226, 233 (Bankr. D.N.D. 1988) (stating that livestock is inventory when placed by a farm 

debtor into the hands of a marketing agent for sale, or when the farm debtor purchases the livestock with the intent to 

immediately resell them as part of his secondary business as a cattle trader).  

https://www.legis.nd.gov/cencode/t41c09.pdf


 

 

A note on future crops: You will need a new Security Agreement every year unless you expressly 

use “future crops” language. Ordinarily, the interest will only attach to the crop next maturing, and 

you will be required to take a new Security Agreement every year to maintain a first lien position. 

However, your Security Agreement may contain boldface or conspicuous language to the effect 

that “This Security Agreement covers crops now growing. This Security Agreement also 

covers future crops to be grown in the current year or any year hereafter.” This will allow 

you to maintain priority as to crops grown in the future so long as you continue to provide operating 

funds to the farmer. If somebody else advances operating funds in a future year to the farmer and 

you do not, that other person will have a superior interest. N.D.C.C. § 35-05-01.1. 

Reminder: For farm products, you must do a filing in the Central Notice System (CNS) to get 

your bank’s name as payee on a check for crop or livestock purchases! File a CNS in the 

destination state (i.e., where the crops or livestock will be sold). 

Equipment 

“Equipment” is the catch-all category for goods. It is defined as goods other than inventory, farm 

products, or consumer goods. N.D.C.C. § 41-09-02(1)(ii). Includes tractors, tilling, and harvesting 

equipment. 

Accounts 

“Account” is broadly defined as the right to payment of a monetary obligation, regardless of 

whether earned by performance: 

• For property that has been or is to be sold, leased, licensed, assigned or otherwise disposed 

of; 

• For services rendered or to be rendered; 

• For a policy of insurance issued or to be issued; 

• For a secondary obligation incurred or to be incurred; 

• For energy provided or to be provided; 

• For the use or hire of a vessel under a charter or other contract; 

• Arising out of the use of a credit card or charge card or information contained on or for use 

with the card; or 

• As winnings in a lottery or other game of chance operated or sponsored by a state, 

governmental unit of a state, or person licensed or authorized to operate the game by a state 

or governmental unit of a state. 

This is an important category of collateral. You want to have a security interest in accounts in 

order to collect money owed to the borrower by other persons, like a farmer’s grain sold to an 

elevator on a price later agreement. 



 

 

Chattel Paper 

Any record evidencing both an obligation to pay money and a security interest in goods or lease 

of specific goods. Typical examples are a Retail Installment Contract and Security Agreement 

covering a motor vehicle or a refrigerator, and a lease finance contract. Chattel paper includes both 

“electronic chattel paper” and “tangible chattel paper.”  

Deposit Accounts 

Demand, time, savings, passbook or other similar accounts maintained with a bank. Does not 

include investment property or an account evidenced by a certificate of deposit or an instrument.  

Documents 

Documents of title, such as bills of lading or warehouse receipts.  

Instruments 

Negotiable instruments or other writings evidencing a right to payment of money that can be 

transferred by delivery with any necessary indorsement or assignment. Includes promissory notes. 

General Intangibles 

Includes government payments, which are particularly important with farm borrowers. You are 

taking an interest in the payments that the government may pay to your borrower as emergency 

assistance or other.  

Proceeds 

You want your security interest to continue in any proceeds of the original collateral. For instance, 

if the cattle gets sold, your security interest continues in the proceeds checks. 

CROSS-COLLATERALIZATION 

The Uniform Commercial Code authorizes cross-collateral clauses under which collateral acquired 

at any time, including existing and future assets, secures advances whenever made.2 

 
2 Official Comment 2 to U.C.C. § 9-204. See also Horob v. Farm Credit Services of North Dakota ACA, 2010 ND 6, 

¶ 15, 777 N.W.2d 611 (citing Official Comment 2 to U.C.C. § 9-204 and “conclud[ing] the cross-collateral clause of 

the security agreement…[wa]s valid and enforceable”).  



 

 

FUTURE ADVANCES 

A Security Agreement may provide that the collateral secures future advances or other value, 

regardless of whether the advances or value are given pursuant to commitment.3 

GRANTOR’S REPRESENTATIONS AND WARRANTIES 

WITH RESPECT TO THE COLLATERAL 

Perfection of Security Interest 

Require Grantor to agree to execute UCC-1 Financing Statements or take whatever actions 

necessary to perfect and continue the Bank’s security interest in the Collateral. 

Notices to Bank  

It is important that Grantor notify the Bank of significant changes that may affect the Bank’s 

security interest, especially of any change in Grantor’s name/business name. *This is particularly 

important because the UCC-1 Financing Statement (the document that perfects your security 

interest in most collateral) must contain the “correct debtor name.” If the name changes and 

you do not amend your UCC-1 with 4 months of the change, you may lose your priority position 

with respect to collateral! N.D.C.C. § 41-09-78(3). 

The “correct debtor name” for an individual is usually the name listed on their driver’s license. 

For an entity, use the name stated on the public organic record most recently filed with the 

secretary of state (i.e., Articles of Incorporation). 

Location of the Collateral  

Grantor must keep the Collateral at a location agreed upon by the Grantor and Bank and keep Bank 

apprised of where the Collateral is located. Also have Grantor consent to the Bank’s right of access 

for cultivation of crops or livestock. 

Removal of the Collateral  

Prohibit Grantor from moving the Collateral from its existing location without Bank’s prior written 

consent. 

Transactions Involving Collateral 

Prohibit Grantor from selling, transferring or disposing of the Collateral (except for inventory in 

the ordinary course of business); and from pledging, mortgaging, or encumbering the Collateral in 

any way without the prior consent of the Bank (including the grant of junior security interests).  

 
3 N.D.C.C. § 41-09-14 (U.C.C. § 9-204). 



 

 

Sale of Farm Products 

Grantor may only sell, consign, lease, exchange, transfer or otherwise dispose of crops, livestock, 

or other farm products in accordance with specific terms agreed upon by Bank. 

Care and Preservation of the Crops  

Requires Grantor to maintain certain duties with respect to the care and preservation of crops and 

allows Bank to enter upon the premises where the crops are located to examine and inspect the 

crops. 

Care and Preservation of the Livestock  

You want to ensure that Borrower is sufficiently caring for the animals and taking steps (e.g., 

proper feed, vaccines) to prevent a major loss for the bank; and, if not, be able to step in and care 

and preserve the animals and the Bank’s interest.  

Inspection of Collateral  

Again, specifically allows Bank to examine and inspect the Collateral at all reasonable times.  

GRANTOR’S RIGHT TO POSSESSION AND TO 

COLLECT ACCOUNTS 

Allows Grantor to possess Collateral until default and to collect Collateral consisting of accounts 

until otherwise notified by Bank. Gives Bank rights to collect the accounts at any time (even if no 

default exists). If Bank has possession of any Collateral, it is deemed to exercise reasonable care 

in the custody and preservation of the Collateral. 

EVENTS OF DEFAULT 

The law does not define “default.” Rather, it leaves it up to the parties to define what default is 

within the Security Agreement.  

It is recommended you include the following events of default in your Security Agreement, which 

are common to all loan documents, plus events of default that may be more unique to secured 

transactions, such as Defective Collateralization (non-enforceability, invalidity, or lack of 

perfection of all or any part of the security interest or lien, for any reason). 

Payment Default 

Failure to make payments when due is the most common form of default.  



 

 

Other Defaults/Cross-Default 

A cross-default clause will state that a default under any related loan documents (promissory note, 

mortgage, etc.) constitutes a default under that Security Agreement.  

False Statements  

Borrower is in default if any warranties, representations or statements made by Borrower are or 

become false or misleading. 

Death or Insolvency  

Death of Borrower or dissolution/termination of Borrower (if a business), as well as insolvency or 

bankruptcy. 

Creditor of Forfeiture Proceedings  

Commencement of foreclosure or forfeiture proceedings against the Borrower by other creditors 

of Borrower. 

Adverse Change  

A change occurs that causes Bank to believe Borrower will be unable to pay back the loan or 

perform under the terms of the Security Agreement. 

Events Affecting Guarantor  

If the loan is secured by Guaranties, and any of the foregoing events of default occur with respect 

to any guarantor endorser, surety or accommodation party; or such parties revoke or dispute their 

liability under the Guaranty. 

RIGHTS AND REMEDIES ON DEFAULT  

When a debtor is in default, a secured party has the rights and remedies provided in Article 9 and 

those provided in the Security Agreement. Good rights and remedies to include in your Security 

Agreement include: 

Acceleration of Indebtedness 

Most agreements provide Bank with the option to “accelerate” the debt upon default. For example, 

if your borrower misses a couple of payments and is in default by reason of nonpayment, you will 

have the option to declare the entire amount (rather than just the two missed payments) 

immediately due and payable.  



 

 

Assembly of Collateral  

If so agreed, and in any event after default, Bank may require the debtor to assemble the collateral 

and make it available to the Bank at a place to be designated by the Bank which is reasonably 

convenient to both parties. 

Care and Possession of the Crops 

Bank can enter upon the premises where crops are located and use Grantor’s equipment and 

machinery to take care of the crops, prepare them for sale, and sell them. 

Possession of the Livestock 

Bank can enter upon the premises where the livestock is located and use Grantor’s supplies to care 

for the livestock, move the livestock, prepare the livestock for sale and sell the livestock. 

Sell the Collateral 

Bank can sell, lease, transfer or otherwise deal with the Collateral or proceeds thereof in Bank’s 

own name or that of the Grantor, and may sell the Collateral at public auction or private sale (with 

notice given as required by law). Add expenses relating to the sale to the indebtedness. 

Appoint Receiver 

Bank may seek the appointment of a receiver to take control of and manage the Collateral.  

Obtain Deficiency 

After the Bank sells the Collateral and applies the amounts to the debt, it may obtain a judgment 

against Borrower for any remaining debt due. 

Other Rights and Remedies 

Broadly gives Bank all the rights and remedies of a secured party under Article 9 of the UCC, as 

well as any other rights and remedies it may have at law, in equity, or otherwise.  



 

 

2.  MORTGAGES 

Most farm mortgages are given by a farmer borrower to the Bank as collateral for a loan. The 

mortgage gives the Bank a claim against the real property identified therein, and the Bank can 

foreclose on the property if the borrower is in default. 

THE INDEBTEDNESS 

How the mortgage describes the “indebtedness” or secured debt is key. Of course, you can cite to 

the specific Promissory Note, but you should also consider the following clauses to secure future 

additional debts: 

Include Future Advances 

A mortgage containing a future advance clause is very powerful in North Dakota, because the 

holder of the mortgage will maintain its priority position with respect to all future advances, even 

if made after subsequent liens.4 For this same reason, you should be extremely cautious about 

taking a subordinate mortgage behind a mortgage that includes such open-ended future advance 

clause. 

Include Cross-Collateralization  

Including a cross-collateralization clause will ensure that the mortgage secures future obligations 

of the mortgagor to the Bank. 

Do Not Include Maximum Lien Amount 

North Dakota does not require a maximum lien amount. Though there may be circumstances where 

a maximum lien amount would be appropriate (e.g., where a debtor wishes to preserve equity in 

the mortgaged property by contracting with the Bank to specifically limit the amount of 

indebtedness secured by the mortgage), it certainly would not be recommended where future 

advances are anticipated. In fact, in the latter instance, it is recommended the maximum lien 

amount be stated as “unlimited.” 

 

 
4 See Union Nat. Bank of Oshkosh v. Milburn & Stoddard Co., 73 N.W. 527, 527 (N.D. 1897) (“If [a] mortgage states 

on its face that it is given as security for future advances…the holder of a second lien on the same property, who has 

notice, either actual or constructive, of such mortgage, takes subject thereto, not only as to all advances which had 

been made when his lien attached, but also as to all future advances made by the holder of such mortgage before notice 

that another lien has attached to the property. The recording of the second lien does not give the holder of the prior 

mortgage constructive notice of such second lien, and therefore advances thereafter made are protected the same as 

advances made before such second lien is recorded, provided the holder of the first lien has no other notice of the 

existence of such subsequent lien.”). 



 

 

ASSIGNMENT OF LEASES AND RENTS 

You may have an Assignment of Leases and Rents contained within the mortgage or as a separate 

document. This allows the Bank to request that all future rents be made payable and be paid directly 

to the Bank instead of the mortgagor farmer. If the lessee continues to pay the mortgagor directly, 

the Bank will have the right to maintain an action against the lessee.  

EVENTS OF DEFAULT 

See the section on Events of Default under Ag Security Agreements. Defective Collateralization 

would also work as an Event of Default under the Mortgage. Another Event of Default could be 

the failure to discharge taxes or other liens or charges levied or assessed the property. 

RIGHTS AND REMEDIES ON DEFAULT  

The Mortgage should allow Bank the following rights and remedies upon the occurrence of an 

Event of Default: 

Acceleration of Indebtedness (see above) 

Collect Leases and Rents 

If you have an Assignment of Leases and Rents, Bank may, upon default of the Mortgagor, notify 

tenants and collect proceeds of leases and rents directly. 

Judicial Foreclosure 

Bank may foreclose the mortgage using the procedure available by law. (In North Dakota, Bank 

must commence a lawsuit in order to foreclose the mortgage.) 

Sale of the Property 

Bank can sell the property in compliance with the foreclosure statutes and be reimbursed for the 

reasonable expenses of foreclosing, preparing for sale, and selling the mortgaged premises. 

Obtain Deficiency  

Bank may obtain a judgment for any and all amounts remaining unpaid on the indebtedness after 

sale of the mortgaged property. 

Note: Though North Dakota limits deficiency judgments for certain foreclosures, it does allow for 

a deficiency judgment on agricultural land of more than 40 acres, but solely for the difference 

between the amount of the debt and the fair market value of the land at the time of commencement 

of the action. N.D.C.C. § 32-19-03. 



 

 

HOMESTEAD EXEMPTION WAIVER  

A “homestead” in North Dakota is essentially the dwelling of an individual along with the land the 

dwelling sits on. Note that this would apply to agricultural land if the farmer resides upon it. An 

exemption for the homestead is provided in section 47-18-01 of the North Dakota Century Code: 

The homestead of any individual, whether married or unmarried, residing in this 

state consists of the land upon which the claimant resides, and the dwelling house 

on that land in which the homestead claimant resides, with all its appurtenances, 

and all other improvements on the land, the total not to exceed one hundred 

thousand dollars in value, over and above liens or encumbrances or both. The 

homestead shall be exempt from judgment lien and from execution or forced sale, 

except as otherwise provided in this chapter. The homestead may not embrace 

different lots or tracts of land unless the lots or tracts of land are contiguous. For 

purposes of this section, "contiguous" means two or more tracts of real property 

which share a common point or which would share a common point but for an 

intervening road or right of way. 

The law, however, also provides for a waiver of homestead exemption. Under N.D.C.C. § 47-18-

05.1, a mortgage on a homestead which is not a purchase money contract must contain the 

following statement printed in a conspicuous manner: 

I UNDERSTAND THAT HOMESTEAD PROPERTY IS IN MANY 

CASES PROTECTED FROM THE CLAIMS OF CREDITORS AND 

EXEMPT FROM JUDICIAL SALE AND THAT, BY SIGNING THIS 

CONTRACT, I VOLUNTARILY GIVE UP MY RIGHT TO THIS 

PROTECTION FOR THIS PROPERTY WITH RESPECT TO 

CLAIMS BASED UPON THIS CONTRACT. 

Spouse 1  Date 

 

Spouse 2  Date 

This statement must be immediately followed by the date and the signature of the person to indicate 

that the person is specifically and knowingly waiving the exemption, which must be a separate 

signature from that person’s signature to the entire mortgage contract.  

So, what are the consequences of failing to do so? The Supreme Court of North Dakota has 

held that a bank’s failure to have the homestead exemption waiver clause printed in a 

conspicuous manner in the mortgage renders the mortgage of the homestead property 

unenforceable!5 

 
5 Red River State Bank v. Reierson, 533 N.W.2d 683, 688 (N.D. 1995). 



 

 

3.  OTHER COMMON TERMS 

It is further recommended that Banks include the following terms in their loan documents (i.e., the 

Loan Agreement and/or Promissory Note): 

ADVANCE AUTHORITY 

A provision naming the person(s) eligible to request advances and authorize payments under a line 

of credit. 

CESSATION OF ADVANCES 

States that Bank will not have any obligation to make loan advances or disburse loan proceeds in 

the event that Borrower or any Guarantor is in default. 

AFFIRMATIVE COVENANTS FROM BORROWER 

• Borrower will produce financial records and financial statements, including annual 

personal financial statements, tax returns, and annual farm plan. 

• Minimum Debt Service Coverage 

• Maximum Debt to Equity 

• Maximum Capital Expenditures 

• Each insurance policy shall include an endorsement providing that coverage in favor of 

Bank will not be impaired in any way by any act, omission, or default of Borrower or any 

other person. 

• Borrower will comply with the terms and conditions of all other agreements between the 

parties.  

• Borrower will permit inspection of the collateral and Borrower’s books, accounts, and 

records. 

NO RENEWAL OR FUTURE LOAN OBLIGATION  

An assertion that Bank has not made any commitments to lend money to Borrower in the future. 

BANK’S EXPENDITURES  

If Borrower fails to pay any required taxes, insurance, assessments, costs or expenses; the bank 

will have the discretion to make expenditures for those purposes and add the amount expended to 

the Indebtedness. 

WAIVER OF JURY TRIAL 

The right to a jury trial can be waived by written contract.  


