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1. AG WORKOUT AGREEMENTS 
A workout agreement provides the borrower an opportunity to restructure a financial obligation 
while the lender forbears from enforcing the default provisions under the loan documents. 

IS A WORKOUT THE RIGHT MOVE? 
Before deciding whether to work with the borrower or commence legal action, the bank must 
conduct a comprehensive analysis of the borrower’s true financial condition. Review the financial 
condition of the borrower (and guarantors) by looking at financial statements, tax records and 
returns, cash flow projections, etc.  Consider whether the borrower’s inability to pay is due to a 
temporary circumstance (e.g., a global pandemic). The workout should be economically 
sustainable and provide a feasible payment plan. 

BANK INCENTIVES 
Loan workouts may be in the best interest of both the bank and borrower. They allow the bank to 
avoid engaging in legal action, which can be expensive and time-consuming. Workouts also give 
the bank an opportunity to fix problems with documentation, minimize lender liability risk, obtain 
additional collateral, get appropriate waivers from the borrower, and substantially reduce the cost 
of litigation and foreclosure.  Workout Agreements may also incorporate Confessions of Judgment 
and Deeds in Lieu of Foreclosure. There might also be reputational concerns of the bank. Perhaps 
it is better from a marketing/PR standpoint to allow a borrower to cast their sales as “retirement” 
in exchange for certain concessions versus a public foreclosure by the bank. 

IMPORTANT CONSIDERATIONS 
Waiver and Release 
Workout Agreements will usually contain a waiver and release from the borrower(s) and 
guarantor(s). This provides the lender relief from any and all causes of action and liability which 
may have been asserted by the borrower/guarantors prior to the workout agreement being signed.  

Acknowledgements 
Typical workout agreements will have the borrower acknowledge the execution of instruments 
and loan balances as of a date certain. These are helpful for avoiding future disputes as to payment 
applications, interest accruals, etc. 

Collateral 
It is a good time for the lender to increase security for the loan or to remedy documentation 
problems (including problems with perfection).  

Deed in Lieu 
To avoid the time and expense of a foreclosure proceeding, lender and mortgagor may arrange for 
the lender to accept a “deed in lieu of foreclosure.” Consideration will be given to whether there 
are junior lien holders.  



 

 

Concessions 
Have a plan with presenting and negotiating a workout with your borrower, including what terms 
will be required from you as well as what terms you would prefer. Also have a plan relative to 
what borrower terms you are willing to accept in exchange for your preferred terms. A relatively 
small concession can go a long way to reducing risk to the bank in the form of curing collateral or 
perfection deficiencies or avoiding state-court collection litigation.  

THINGS TO CONSIDER FOR A WORKOUT AGREEMENT 
1. Clearly outline the particular loans and indebtedness that are covered by the Agreement. 
2. List all of the security instruments and the collateral pledged thereunder.  
3. Include Cross-Collateralization, Additional Indebtedness, and Release of Claims 

provisions. 
4. Outline a timetable describing when borrower is to sell their crops, farm products, 

equipment, and land. 
5. Include representations concerning collateral condition (i.e., quantity of crop / livestock). 
6. Describe how the debt is to be repaid and how the proceeds of collateral are to be applied. 
7. Include a provision that requires the voluntary surrender of property and a provision that 

allows property to be auctioned off if the terms of the agreement are not met. 
8. Describe how the proceeds are going to be applied to the loan(s), as well as deficiency 

rights. 
9. Outline the disposition of collateral, the rights to notice, as well as surplus and redemption 

rights. 
10. Consent to the entry of judgment of foreclosure on the security interest in property and a 

confession of money judgment, as well as a deed-in-lieu of foreclosure. 
11. Outline the events of default. 
12. Outline the remedies available to the bank after an event of default has occurred. 
13. Confidentiality. 
14. State that the borrower is responsible for curing any document deficiencies upon bank’s 

request. 
15. Note that the Agreement is not to be construed as a promise by the bank to renew or provide 

future financing. 

2. FORECLOSURE 
When suing to foreclose your security interest in personal property, you may sue on the security 
agreement, and when suing to foreclose your interest in real property, you will sue on the mortgage. 

FORECLOSING A SECURITY INTEREST IN PERSONAL 
PROPERTY COLLATERAL 
North Dakota has several remedies for court action repossession if self-help repossession is not 
available due to breach of the peace or threat of it. Remedies include: Claim and Delivery, a/k/a 
Replevin (Ch. 32-07, N.D.C.C.); Warrant to Seize Property Under Personal Property Lien 
Foreclosure (Ch. 32-20, N.D.C.C.); Attachment (Ch. 32-08.1, N.D.C.C.); or Judicial Order under 



 

 

N.D.C.C. § 41-09-106(3) (9-609).  

Claim and delivery, also called “replevin” in other states, is the most common action for the 
repossession of personal property. Pursuant to Chapter 32-07 of the North Dakota Century Code, 
a creditor may claim immediate delivery of personal property once it has commenced an action to 
recover the possession of the property.  

Also consider immediate collection of intangible personal property or property in the hands of 
others. Direct letters to grain buyers or others with accounts payable can be effective means of 
obtaining payment from grain already sold and delivered. 

FORECLOSURE OF REAL ESTATE MORTGAGE 
In North Dakota, foreclosure of a mortgage can only be done by judicial action. An action to 
foreclose a real estate mortgage has special prerequisites not common to other types of lawsuits. 

Notice Before Foreclosure 
You cannot commence a foreclosure action until you have served a Notice Before Foreclosure and 
waited the requisite 30 days. The notice must meet certain statutory requirements and generally 
tells the mortgagor what their default is and what action is required to cure the default. When 
preparing the notice, the attorney will likely ask you for an updated payoff statement and an 
itemized list of any amounts advanced by you for taxes, insurance, and maintenance, as well as all 
causes of default. The debtor will have 30 days from service of the notice to cure the default. If 
the debtor cures the default, the mortgage will be reinstated and remain in full force and effect, as 
if the default had never occurred. 

You Must Commence the Lawsuit Between 31-90 Days After the Notice 
If your borrower does not cure the default within the required 30 days, a judicial action for 
foreclosure must be commenced between 31 and 90 days after the Notice Before Foreclosure is 
served. If you do not commence the action within 90 days of the notice being served, you simply 
start over by re-serving the notice and waiting 30 days. 

3. LIQUIDATING AG COLLATERAL 

GENERAL CONSIDERATIONS 
There are several items to deal with concerning the repossession and sale of the personal property 
collateral. The bank is responsible to plan and set up a sale of the collateral. The bank must 
determine what collateral it would like to take possession of, how it will pick up the collateral, and 
where it will take the collateral; as well as the way the bank wishes to sell the collateral (i.e., 
auction, stock yard, private sale, etc.). The bank should obtain insurance for the time frame that it 
will hold the collateral. 

You Must Provide Notice of Disposition at Least 10 Days Prior to Sale 
A Notice Before Disposition must be sent to the debtor, guarantors and other secondary obligors, 
and all other secured parties and lienholders at least ten (10) days prior to the sale. The notice must 
contain the time, place, and manner of sale of the collateral. 



 

 

Disposition Must Be Commercially Reasonable 
Repossessed collateral may be disposed of by sale, leasing or licensing (as with software), or by 
any other method which generates a commercially reasonable return to pay down the debt.  

Every aspect of a sale or other disposition of collateral must be commercially reasonable (method, 
manner, time, place).  

Deficiency Rights 
Proceeds, after costs of the sale, will be applied to the indebtedness. The law allows you to seek a 
deficiency judgment or deficiency collection against the debtor for that part of the debt not 
recovered through the disposition of the collateral. However, failure to notify the debtor, other 
secured parties and lienholders, or guarantors or other obligors, or failure to conduct a 
commercially reasonable disposition of collateral, will create a “rebuttable presumption” that you 
have forfeited your right to obtain a deficiency. This means it is critical to give notice of disposition 
and to conduct a commercially reasonable sale. 
 

SPECIAL CONSIDERATIONS FOR CATTLE 
Maintaining Value/Caring for Livestock Collateral 
There are several costs that may be associated with repossessing livestock, including, but not 
limited to: 

• Rounding up and locating cattle 
• Transporting cattle 
• Holding cattle 
• Feeding cattle 

o Sometimes cattle ranchers will fail to provide adequate feed for the livestock. In 
the past, we’ve had to get permission from the courts to bring in the state 
veterinarian, get access to the property, and bring in feed. This is very expensive.  

• Selling cattle 
o Sometimes you have to take the cattle out of state to sell them 

• Possible litigation with third parties who claim an interest in the cattle 
• Duties to debtor (i.e., getting insurance in place) 

Timing 
The timing of the growth cycle of livestock can have a major impact on value. For instance, if 
calves are being born, it is better for the bank for the livestock to stay where they are. Moving all 
of the cattle would be expensive and could result in loss. 

Beware Third Party Interests 
At times, it may be unclear who owns particular livestock. This may occur where the debtor has 
cattle share agreements or places his or her cattle on land with cattle owned by third parties. 



 

 

Banks should also be aware of significant statutory ag liens placed on livestock because these liens 
will take super-priority over your security interest. 

4. LIQUIDATING AG REAL ESTATE 

BEWARE ISSUES WITH THE MORTGAGE THAT COULD 
AFFECT YOUR ABILITY TO LIQUIDATE 
Future Advances, Cross-Collateralization, and Maximum Lien Amount 
A future advance clause is powerful in North Dakota – it allows you to maintain your priority 
position with respect to all future advances. A cross-collateralization clause will ensure that the 
mortgage secures future obligations of the mortgagor to the bank. However, make sure there is no 
maximum lien amount/maximum obligation limit listed that would limit the foregoing.  

Defective or Missing Homestead Exemption Waiver 
If the mortgaged property 40 acres or over contains the dwelling of an individual, you must include 
a waiver of homestead. To properly do so, you must include the following statement, in a 
conspicuous manner, in the mortgage, and it must be immediately followed by the date and 
signature of the person, which must be a separate signature from the signature to the entire 
mortgage contract: 

I UNDERSTAND THAT HOMESTEAD PROPERTY IS IN 
MANY CASES PROTECTED FROM THE CLAIMS OF 
CREDITORS AND EXEMPT FROM JUDICIAL SALE AND 
THAT, BY SIGNING THIS CONTRACT, I VOLUNTARILY 
GIVE UP MY RIGHT TO THIS PROTECTION FOR THIS 
PROPERTY WITH RESPECT TO CLAIMS BASED UPON THIS 
CONTRACT. 

Spouse 1  Date 

 

Spouse 2  Date 

Failure to include the homestead exemption waiver clause in the foregoing manner renders the 
mortgage of the homestead property unenforceable! 

SHERIFF’S SALE 
After a judgment of foreclosure is entered and the execution is issued, your attorney will set up the 
sheriff’s sale. While the sheriff nominally conducts the sale, the necessary paperwork, timing, and 
process are largely controlled by the foreclosing bank and its attorney. A Notice of Sale must be 



 

 

published for three (3) weeks in the newspaper for the county where the property is located, and 
that the sale occur no earlier than 10 days after the last publication. Your attorney will contact the 
relevant newspaper to determine the days of publication. Once your attorney determines the 
earliest day on which publication can occur, the sale will be set for, at minimum 31 days from the 
first publication (though it is better to schedule slightly further out). Your attorney will then contact 
the sheriff and schedule the sale and prepare the Notice of Sale for publication. 

Prior to the sale, you and your attorney should work together to determine whether a credit bid 
will be made and, if so, how much will be bid.  Your attorney may also begin preparing documents 
relative to the sale (i.e., a sheriff’s certificate of sale, report and return on execution, deed). The 
Sheriff’s Certificate will be issued to the highest bidder at sale.  

The proceeds of the foreclosure sale will be applied to the debt and costs adjudged by the court to 
be due. 

Credit Bidding. A credit bid that you make against the debt is treated in the same manner as if 
you had paid in cash to bid. It has the effect of reducing the amount awarded by the court. If for 
whatever reason you bid more than the judgment amount, then you may be required to actually 
pay the surplus. You should always have a plan as to what you are bidding and why. The credit 
bid also reduces the amount that a guarantor may have an obligation for as well as reduces any 
deficiency judgment that may be available. 

REDEMPTION 
Following the sale, the owner of the property (or persons holding subordinate liens on the property) 
generally has 60 days to “redeem” or buy back the property (if non-agricultural land). If 
agricultural land, the redemption period will be the later date of 60 days after the sale or 365 
days from filing of the Summons and Complaint with the court. 

The debtor may redeem by making payment to either the holder of the certificate or the sheriff. 
The amount required to redeem is the amount bid at the sheriff’s sale plus interest on that amount 
(at same rate as in the promissory note).   

During the redemption period, the Mortgagor is permitted to retain rents, leases, and remain in 
possession. 

If the property is not redeemed within the redemption period, the holder of the Sheriff’s Certificate 
will be able to record the Sheriff’s Deed, and title will be fully transferred.  

DEFICIENCY JUDGMENT 
Deficiency judgments are generally available if the property is not the homestead of the borrower. 
Where a deficiency judgment is allowed, generally the difference in the fair market value and the 
debt amount. For agricultural land (over 40 acres) a separate lawsuit must be commenced within 
90 days of the sheriff’s foreclosure sale and the deficiency judgment is limited to only three years 
and then it expires.  

ALTERNATIVES TO FORECLOSURE 
Assignment of rents – The enforcement of assignment of rents is another possible collection 



 

 

mechanism for a creditor when agricultural land is being rented. The lender can obtain payment of 
the rents through direct notice to tenants and the borrower or the commencement of a legal action 
for this purpose. If rents will provide a significant paydown in an interim period, you can consider 
attempting recovery of rents prior to commencing the foreclosure action (or at the same time as 
commencing the foreclosure action). 

Guarantors – Lenders should evaluate acting directly against a guarantor before liquidating 
collateral. As noted above, collateral recovery (even on a credit bid) reduces guarantor liability.  

Assignment or sale of debt – Lenders may have an interest in assigning the debt and associated 
collateral documentation to an interested party. This might be a neighbor, guarantor, partner, or a 
relative of the borrower who has liquidity. A lender might even finance the sale to the purchaser 
by retaining the promissory notes and supporting obligations as collateral. A junior or other 
interested creditor might even be a potential buyer. 

SALE AFTER REDEMPTION 
After the redemption period has expired, the sheriff will execute a sheriff’s deed and the winning 
bidder will have title to the real property. It might be necessary to bring eviction action against a 
hold-over borrower. You will also want to evaluate marketing strategies (timing, auction, listing, 
etc.). After the redemption period has passed there is no longer a tie from the value of the property 
to the debt owed. If there is a “surplus” meaning the sale ultimately yields more than what the 
foreclosed loan balance was, the gain belongs to the lender. Similarly, any deficiency is limited by 
state law, so if the ultimate third party sale price is less than the deficiency amount you are not 
able to seek that additional deficiency from the borrower/guarantor. 
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